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United States Court of Appeals for the 

District of Columbia 


1 Municipal Court of the District of Columbia 

No. A-11,860 

i 

Curvier A. Metzler, Plaintiff , 

vs. 

Paul T. Stone, Inc., Defendant . 

i 

United States of America, 

District of Columbia , ss: 


BE IT REMEMBERED, That in the Municipal Cburt of 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men- 
tioned, the following papers were filed and pro¬ 


ceedings had, in the above-entitled cause, to 


wit: 


2 


Amended Declaration 


Filed March 6, 1936. ! 

! 

The plaintiff, Curvier A. Metzler, sues the defendant, 
Paul T. Stone, Inc., a corporation organized and existing 
under the laws of the State of Delaware, for that prior to 
and on the 24th day of June, 1935, the said plaintiff was 
engaged in the general real estate business and that prior 
to said date he negotiated with one Ralph B. Kennard and 
Allie G. Kennard for the sale to them of Lots 6 and part of 
Lot 5 in Square W-2724 in the District of Columbia, and 
for the construction of a dwelling upon said lot$; that 
thereafter on the 24th day of June, 1935, the said plaintiff 
entered into a written contract with said Ralph B. Kennard 
and Allie G. Kennard for the sale to them of said lqts and 
dwelling to be constructed thereon by the plaintiff; that the 
plaintiff agreed with the said Kennards to construct a 
dwelling upon said lots for the sum of $7,950.00; that the 
plaintiff negotiated with the defendant corporation, en¬ 
gaged in the business of building construction, to erect the 
dwelling on the said lots; that the plaintiff and defendant 
agreed that the defendant would construct a house upon 
said lots at a total cost of $7,405.00; and that the plaintiff 
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would pay the defendant the said sum for the construction 
of the property. 

That the plaintiff negotiated for a loan for the said Ralph 
B. Kennard and Allie G. Kennard from the Perpetual 
Building & Loan Association to finance the construction of 
the said dwelling; that the defendant did persuade and 
induce the plaintiff and the said Ralph B. Kennard and 
Allie G. Kennard to allow the written contract bv which 
the defendant did agree to construct the said property, to 
be executed between the defendant and the said Ralph B. 
Kennard and Allie G. Kennard, upon the representations 
that a direct contract between the said defendant and the 
said Ralph and Allie G. Kennard would facilitate and aid 
the payments from the building and loan association 
3 for the construction of said dwelling; that in pur¬ 
suance of said arrangement, the defendant did on the 
27th day of June, 1935, enter into a contract with Ralph 
and Allie G. Kennard under the terms of which the defen¬ 
dant agreed to erect a dwelling upon the said lots for the 
sum of $7,950.00; that it was understood and agreed by 
and between the plaintiff and the defendant that out of the 
said sum of $7,950.00 to be received by the defendant by 
virtue of the said contract, the plaintiff was to receive the 
sum of $545.00, the difference between the sum the said 
Ralph and Allie G. Kennard agreed to pay to the plaintiff 
for the construction of said dwelling and the sum for which 
the defendant Paul T. Stone, Inc., agreed with the plaintiff 
to erect said property. 

Yet, notwithstanding the premises, the defendant herein 
did receive on the 10th day of November, 1935, the final pay¬ 
ment for the construction of the said building and in vio¬ 
lation of its agreement has failed and refused, and con¬ 
tinues to fail and refuse, to pay the sum of $545.00 to the 
plaintiff, although the plaintiff has often demanded said 
sum from the defendant. That the sum of Five Hundred 
and Forty-five Dollars ($545.00) is now justly due and ow¬ 
ing from the defendant to the plaintiff. 

Wherefore, the plaintiff brings this suit and claims of 
the defendant the full sum of $545.00, with interest from 
November 10, 1935, besides costs of this suit. 

(Signed) MARK P. FRIEDLANDER 
“ ROBERT I. SILVERMAN 
i Attorneys for Plaintiff 
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i 

Plea j 

Filed April 4, 1936. 


Comes now the defendant by its attorneys and ;for plea 
to the amended declaration filed herein admits that the 
plain- was engaged in the general real estate business 
prior and and on the 24th day of June, 1935. The defen¬ 
dant admits that it entered into a contract with |the said 
Ralph B. and Allie G. Kennard under the terms pf which 
the defendant agreed to erect a dwelling upon the lots de¬ 
scribed in said declaration for the sum of $7,950.00. 

The defendant denies that there was any agreement be¬ 
tween the defendant and the plaintiff that out of |the said 
sum of $7,950.00 the plaintiff was to receive fromj the de¬ 
fendant the sum of $545.00 or anv sum whatsoever!: the de- 

» i 7 

fendant further specifically denies each and every other 
material allegation in said declaration, not herein admitted. 

And for further answer to said declaration defendant 


says that the true facts are as follows: 

That on or about the 24th day of June, 1935, the plaintiff 
requested the defendant to give the plaintiff an estimate for 
building a certain type of house; that the defendant gave 
the plaintiff a price of approximately $7,000.00 for ithe con¬ 
struction of said type of house; that subsequent thereto the 
plaintiff brought the said Ralph B. and Allie G. Kennard 


to the defendant; that the said Ralph G. and Allie G. Ken¬ 


nard requested that certain changes be made in pie con¬ 
struction of said house, to wit, an additional roorp, frame 


garage, and other extra work; that pursuant thereto and at 


the request of said Ralph B. and Allie G. KennardL the de¬ 
fendant made certain changes in the plans and spec- 


5 ifications for the construction of said house; that 


the said changed plans and specifications wpre sub¬ 
sequently approved by the said Ralph B. and Allie |G. Ken¬ 
nard and on, to wit, June 27, 1935, a written agreement was 
entered into by and between the defendant and the said 
Ralph B. and Allie G. Kennard and on, to wit, pune 27, 
1935, a written agreement was entered into bv and .between 
the defendant and the said Ralph B. and Allie G. K ennar< i 
for the construction of said house in accordance \yith said 
changed plans and specifications; thereafter the construc¬ 
tion of said house was completed by the defendant in accor- 
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dance with the terms of said agreement and payment in full, 
according to the terms of said agreement, was made by the 
said Ralph B. and Allie G. Kennard to the defendant; that 
the defendant had no agreement whatsoever with either the 
plaintiff or the said Ralph B. or Allie G. Kennard to pay 
the plaintiff the sum of $545.00 or any other sum whatso¬ 
ever out of the contract price paid by the said Ralph B. and 
Allie G. Kennard to the defendant. 

WHEREFORE, the defendant prays that this suit be 
dismissed wit costs assessed to the plaintiff. 

(Signed) BOLITHA J. LAWS 

JULIAN I. RICHARDS 
Attorneys for Defendant , 
i Paul T. Stone , Inc. 

Joinder of Issue 

Filed April 6, 1936. 

Comes now the plaintiff in the above-entitled cause by 
his attorneys and joins issue on the pleas of the defendant 
filed herein. 

(Signed) MARK P. FRIEDLAXDER 
” ROBERT I. SILVERMAN 
Attorneys for Plaintiff 

6 Verdict 

Mins. 97, p. 221, 

May 19, 1936: 

Come now the parties hereto, and a jury of good and law¬ 
ful people of this District, to wit: Mrs. Gertrude Xesline, 
Miss Alice Venable, Mrs. Louise P. Dawson, Louis De- 
Ladurantaye, Mrs. Margaret L. Alsop, Charles C. Koones, 
Mrs. Grace H. Barber, George B. Ruble, Clyde W. Wenzel, 
Elmer H. Bailpy, Jr., Russell M. Bagiev, Horace A. Peyton, 

who are dulv sworn to well and trulv trv the matters of 
*• * • 

difference between the plaintiff and defendant herein, and 
after this cause is heard and given to the jury in charge, 
they upon their oath, say they find in favor of the plaintiff 
in the sum of $545.00. 
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Motion for New Trial 
Filed May 22, 1936 

Comes now the defendant Paul T. Stone, Inc.,j by and 
through its attorneys and moves the Court to set ^side the 
verdict in the above-entitled cause and to grant a new trial 
upon the following grounds: 

1. That the verdict is contrary to and against thi weight 
of evidence. 

2. That the verdict is contrary to law. 

3. That the Court erred in admitting in evidence certain 
of the plaintiff’s exhibits. 

4. That the Court erred in denying defendant’s! motion 
for a directed verdict. 

5. And for other matters occurring during the course of 
said trial which will be raised at the hearing hereinj 

7 (Signed) BOLITHA J. LAWS ! 

” JULIAN I. RICHARD^ 

Attorneys for the Defendant 


Miss Blanche Neff, Clerk, 

Municipal Court 

Please calendar the above motion for a new trial for argu¬ 
ment before Judge Nathan Cayton, on May 28th, 1936, at 
ten o’clock A. M. or as soon thereafter as counsel may be 
heard. 

(Signed) BOLITHA J. LAWS ! 

” JULIAN I. RICHARDS 

Attorneys for the Defendant 

| 

Service of a copy of the above motion for a newj trial is 
hereby acknowledged this 22nd day of May, 1936. 

(Signed) MARK P. FRIEDLAN±)ER 

Attorney for Plaintiff. 

\ 

Order of Court Overruling Motion for New Trial 
Mins. 97, p. 249, 

May 29, 1936: | 

Upon motion of defendant, filed herein, for a nefw trial, 
it is ordered that said motion be and the same is j hereby 
overruled. Whereupon, the defendant notes an exception. 
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dance with the terms of said agreement and payment in full, 
according to the terms of said agreement, was made by the 
said Ralph B. and Allie G. Kennard to the defendant; that 
the defendant had no agreement whatsoever with either the 
plaintiff or the said Ralph B. or Allie G. Kennard to pay 
the plaintiff the sum of $545.00 or any other sum whatso¬ 
ever out of the contract price paid by the said Ralph B. and 
Allie G. Kennard to the defendant. 

WHEREFORE, the defendant prays that this suit be 
dismissed wit costs assessed to the plaintiff. 

(Signed) BOLITHA J. LAWS 

JULIAN I. RICHARDS 
Attorneys for Defendant, 
Paul T. Stone, Inc. 

Joinder of Issue 

Filed April G, 1936. 

Comes now the plaintiff in the above-entitled cause bv 
his attorneys and joins issue on the pleas of the defendant 
filed herein. 

(Signed) MARK P. FRIEDLANDER 
” ROBERT I. SILVERMAN 
Attorneys for Plaintiff 

6 Verdict 

Mins. 97, p. 221, 

May 19, 1936: 

Come now the parties hereto, and a jury of good and law¬ 
ful people of this District, to wit: Mrs. Gertrude Nesline, 
Miss Alice Venable, Mrs. Louise P. Dawson, Louis De- 
Ladurantaye, Mrs. Margaret L. Alsop, Charles C. Koones, 
Mrs. Grace H. Barber, George B. Ruble, Clyde W. Wenzel, 
Elmer H. Bailey, Jr., Russell M. Bagiev, Horace A. Peyton, 

who are dulv sworn to well and trulv trv the matters of 
•> * • 

difference between the plaintiff and defendant herein, and 
after this cause is heard and given to the jury in charge, 
they upon their oath, say they find in favor of the plaintiff 
in the sum of $545.00. 




PAUL T. STONE VS. CURVIER A. METZLER. 


5 


Motion for New Trial 
Filed May 22, 1936 

Comes now the defendant Paul T. Stone, Inc.,: by and 
through its attorneys and moves the Court to set aside the 
verdict in the above-entitled cause and to grant a new trial 
upon the following grounds: 

1. That the verdict is contrary to and against the weight 
of evidence. 

2. That the verdict is contrary to law. 

3. That the Court erred in admitting in evidencd certain 

of the plaintiff's exhibits. j 

4. That the Court erred in denying defendant's, motion 
for a directed verdict. 

5. And for other matters occurring during the course of 
said trial which will be raised at the hearing herein! 

7 (Signed) BOLITHA J. LAWS 

” JULIAN I. RICHARDS 

Attorneys for the Defendant 

Miss Blanche Neff, Clerk, 

Municipal Court 

Please calendar the above motion for a new trial fpr argu¬ 
ment before Judge Nathan Cayton, on May 28th, 1936, at 
ten o'clock A. M. or as soon thereafter as counsel !may be 
heard. 

(Signed) BOLITHA J. LAWS I 
” JULIAN I. RICHARDS 

Attorneys for the Defendant 

Service of a copy of the above motion for a newi trial is 
hereby acknowledged this 22nd day of May, 1936. 

(Signed) MARK P. FRIEDLAN})ER 
Attorney for Plaintiff. 

Order of Court Overruling Motion for New Trial 

Mins. 97, p. 249, j 

May 29, 1936: j 

Upon motion of defendant, filed herein, for a nqw trial, 
it is ordered that said motion be and the same is; hereby 
overruled. Whereupon, the defendant notes an exception. 
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Whereupon it is considered that the plaintiff recover of the 
defendant, the sum of $545.00 with interest from date, and 
costs, and have execution thereof. 

8 Filed Jul 1 1936 Municipal Court District of Co¬ 

lumbia 

United States of America, ss : 

The President of the United States, 

To the Honorable Nathan B. Cayton Judge of the Mu¬ 
nicipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Curvier A. Metzler, 
Plaintiff, and Paul T. Stone, Inc., Defendant, No. A-11860 
a manifest error hath happened, to the great damage of the 
said Defendant as by its complaint appears. We being will¬ 
ing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, 
you send the i record and proceedings aforesaid, with all 
things concerning the same, to the United States Court of 
Appeals for the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 1st day of July, in the 
year of our Lord one thousand nine hundred and thirty six. 

MONCURE BURKE 
Clerk of the United States Court of 
(Seal) Appeals for the District of Columbia. 

By: C. NEWELL ATKINSON 
Assistant Clerk . 
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Allowed by 

D. LAWRENCE GRONER j 

Associate Justice of the United States Court 
of Appeals for the District of Columbia. 

Endorsed: Filed Jul 1 1936 Municipal Court District of 
Columbia 

! 

9 In the Municipal Court of the District of Columbia 

No. A-11,860 

Curvier A. Metzler, Plaintiff, 

vs. 

Paul T. Stone, Inc., Defendant. 


Bill of Exceptions 

i 

Be it remembered, that at the trial of this cash before 
Judge Nathan C. Cayton, and a jury duly empaneled and 
sworn to try the issues herein, which trial began bn May 
26,1936, and thereafter was further proceeded with, Curvier 
A. Metzler, Plaintiff herein, being first duly sworn, testi¬ 
fied on his own behalf on direct examination, in substance 
as follows: 

That he was engaged as a real estate broker andj that in 
response to an advertisement in a newspaper he received 
a call from Ralph B. Kennard and Allie G. Kennard, his 
wife, and that he referred these prospective customers to 
Clifton D. Kelley, one of his employees; that j Kelley 
brought the Kennards into his office; The Kbnnards 
wanted to buy a house, but were not satisfied with what had 
been shown them; they had seen a lot which they liked and 
had seen a house which they wanted duplicated on the lot 
they wanted to buy; that Stone had built the house that they 
liked; that the witness telephoned Paul T. Stone, the Pres¬ 
ident of the defendant corporation, and inquired as; to the 
price of constructing a duplicate of the house which he 
had already built for someone else; the witness explained 
to Stone what house it was that he was inquiring about and 
Stone indicated that he understood what house was meant, 
and said he would duplicate that house for $6500.00; that 
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during the following week after this original telephone con¬ 
versation Mr, Stone came to witness’ office and met the 
Kennards; that in the presence of Mr. Clifton D. Kelley and 
the Kennards, Stone was asked about certain extras, such 
as a garage, a den in the basement, and an addition 
10 to be used as a dining room, the present dining room 
to be included as part of the living room; it was ex¬ 
plained that the Kennards, because of Mr. Kennard being 
a professor at a University, entertained quite often and 
needed a large dining room and a large living room; that 
Stone agreed to erect the garage for $175.00, to build the 
den in the basement for $80.00, and to erect the dining room 
for $700.00; that the Kennards then left Metzler’s office and 
Stone and Metzler then went to Metzler’s desk and sat down 
at the desk and Metzler wrote out, on the back of his office 
envelope, a list of figures; that these figures were written 
down in the presence of Stone, and as a result of the con¬ 
ference between Metzler and Stone. Whereupon, over the 
objection and exception of the defendant, the plaintiff of¬ 
fered and it was received in evidence, the back of the office 
envelope, marked “Plaintiff’s Exhibit 1,” a copy of which 
is attached hereto and prayed to be made a part of this Bill 
of Exceptions, showing not only the $6,500.00 original cost, 
but the three additional items agreed upon plus the profit 
that Metzler planned to make, making a total of $7,950.00; 
that the balance of the envelope was not offered or re¬ 
ceived; that Mr. Kelley then prepared a contract between 
the Kennards and Metzler, under the terms of which Metz¬ 
ler agreed to construct a dwelling according to the plans 
and specifications to be approved for the sum of $7950.00 
and that this contract was executed on the 24th of June, 
1935; this contract was offered and received in evidence 
without objection; a copy thereof is appended hereto, 
marked Exhibit 2; That the Kennards came back to the 
office on the 24th of June, and executed the contract. The 
witness stated that he was very friendly with Mr. Stone 
and they called each other by their first names; that he had 
perfect confidence in him and had dealt with him for a long 
period of time; that a short time after the signing of the 
contract between the Kennards and the witness, Stone came 
into the office and exhibited a contract which he wanted to 
make direct with the Kennards; that Stone said this con- 
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tract was necessary for the purpose of facilitating dis¬ 
bursement of the funds obtained under the (ponstruc- 

11 tion loan; that the witness had perfect confidence in 
Stone and saw no objection to this particular con¬ 
tract and arranged for it to be executed; that it was exe¬ 
cuted on June 27, 1935; this contract between the Kennards 
and the defendant Paul T. Stone, Inc., was offered and re¬ 
ceived in evidence; a copy of the same is appended hereto 
as Exhibit 3; that the witness arranged for the construction 
loan and received written authority from the Kennards to 
receive payment under said loan, and also to endorse checks 
issued by the loan association to the Kennards, as the latter 
were about to leave the city and desired Metzler jto be in 
charge of the construction. 

There was offered and received in evidence without ob¬ 
jection a letter dated July 11, 1935, signed by the Kennards 
authorizing Metzler to endorse checks issued by the loan 
association to the Kennards in connection with the construc¬ 
tion loan. There was offered and received in evidence a 
letter dated July 11,1935, addressed to the Perpetual Build¬ 
ing and Loan Association authorizing them to delivefr checks 
under the loan to Curvier A. Metzler. This letter was 
signed by the Kennards; the witness testified that he ar¬ 
ranged for the purchase of a lot upon which the house was 
to be built and that he advanced out of his own pocket 
$140.00 to make up the difference in the price, the Ken¬ 
nards being away at that time; that he received jas com¬ 
mission on the sale of the lot the sum of $70.00 and that 
there was never any doubt but that he was to have deceived 
the sum of $545.00 as a profit on the house and for his labor 
in connection therewith. 

There w~as offered and received in evidence without ob¬ 
jection, a group of letters consisting of correspondence be¬ 
tween Metzler and the Kennards showing that the Ken¬ 
nards communicated w T ith Metzler in the handling of this 
transaction. 

"Witness further testified that he received paymerits from 
the building association, endorsed the checks, and paid 
Stone as the w’ork progressed; sometimes jie paid 

12 more than he had on hand, advanced said ^ums on 
the strength of payments to be received; he [further 

testified that he obtained a copy of the contract executed 
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between the Kennards and Paul T. Stone, Inc., from Mr. 
Kelley, his employee, and that he had noted on said copy 
of the contract, the amounts of money as he received them 
from the building association in one column, and on the 
other side the amounts as he paid them over to Stone. 
Whereupon there was offered and received in evidence over 
the objection and exception of the defendant plaintiff’s ex¬ 
hibit No. 4, a photostatic copy of which is attached hereto 
made a part of this Bill of Exceptions. This exhibit being 
copy of the contract between Kennards and Paul T. Stone, 
Inc., the original of which had already been offered and 
received in evidence without objection, and bore the nota¬ 
tions made thereon by the witness; the notations below the 
signatures of the parties, in the handwriting of Metzler, 
were not offered in evidence nor was it read to the jury. 
Witness further testified that before the release of liens had 
been obtained bv Stone and before the witness had received 
the last payment from the loan company which included the 
$545.00, the Kennards, as a result of a conversation with 
Stone, and with the release of liens in their possession, went 
to the loan company and obtained the last payment directly, 
and gave it to Stone; that Stone has refused to pay the 
witness the sum of $545.00 representing his profit. 

Upon cross examination the witness testified that it was 
understood between him and Paul T. Stone that the witness 
•was to receive from Paul T. Stone, Inc., the sum of $545.00 
as the witness’ share of the profit, but that no written agree¬ 
ment was entered into between the witness and the defen¬ 
dant and no letters were written confirming this understand¬ 
ing; that the manilla envelope marked Plaintiff’s Exhibit 
No. 1 was from the office files in the witness’ office and con¬ 
stituted the record of the transaction; that the writing on 
the front and reverse thereof was in plaintiff’s handwrit¬ 
ing. 

13 Clifton D. Kelley testified for the plaintiff as fol¬ 
lows : 

That he was employed by the plaintiff as a salesman and 
was present in plaintiff’s office and overhead the plaintiff 
telephoning; that he could not hear Stone’s voice but did 
remember that at the conclusion of the telephone call he 
heard the plaintiff repeat several times the sum of 
$6,500.00; that he was present in plaintiff’s office several 
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days after this telephone conversation, when a conference 
was held between the Kennards, Stone and Meitzler, at 
which time the cost of the extras was discussed; that Stone 

7 I 

agreed to build a garage for $125.00, a dining poom for 
$700.00 and a den in the basement for $80.00; that he was 
given the figure $545.00 as the profit and drew up a [contract 
between the Kennards and Metzler for the total! sum of 
$7950.00; that this contract was executed on June 24, 1935, 
by Metzler and the Kennards; that thereafter Stbne per¬ 
suaded the plaintiff to allow the defendant to make a direct 
contract with the Kennards so as to facilitate the loan pay¬ 
ment, but after the contract dated June 27, 1935, between 
the defendant company and the Kennards was executed, the 
witness told Mr. Metzler that there should be an agreement 
in writing between Stone and Metzler; but Metzler! said he 

knew Stone and could relv on him to do what he i said he 

* 

would do and the witness then looked over the office files 


and found that they did not have a copy of this pontract 
dated June 27, 1935, between the defendant and t}ie Ken¬ 
nards; that he went over to defendant’s office and Obtained 
a copy of the contract; witness identified this cop^, plain¬ 
tiff’s exhibit No. 3, which bore figures and notations made 
thereon by the plaintiff and which had been previously of¬ 
fered and received in evidence over the defendant^’ objec¬ 
tion and exception. 

Ralph B. Kennard testified for the plaintiff substantially 
as follows: 


That he and Mrs. Kennard desired to purchase a home 
and answered an advertisement in the newspaper; 
14 that thev met Mr. Kelley and he took them over to 
see Mr. Metzler, after they had decided upon the 
type of house they wanted and had seen the lot they ivanted; 
that it was after this decision that they met Mr. [Metzler 
and Mr. Metzler had c’alled Mr. Stone; that on the 24th day 
of June, 1935, they signed a contract with Mr. ^letzler, 
after they had discussed the prices of extras with Mr. 
Stone in Metzler’s office; that the extras consisted of $700.00 
for a dining room, $125.00 for a garage, and $80.00 for a 
room in the basement; that he and his wife were leaving the 
city for the summer, and after making the necessary ar¬ 
rangements for the loan from the Perpetual Building Asso¬ 
ciation, authorized Metzler to withdraw the money and 
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make the payments to the defendant. That after he re¬ 
turned he went to the Perpetual Building & Loan Associa¬ 
tion and made the final withdrawal and paid it over to 
Stone. 

On cross examination witness testified that thev informed 

I V 

the plaintiff that they did not desire to butv a lot but would 
only purchase the lot if the house was constructed thereon. 

Allie G. Kennard testified for the plaintiff substantially 
as follows: 

That she first met Mr. Kellev, then Mr. Metzler and then 
had next met Mr. Stone; that she had signed a contract with 
Metzler for the erection of a house and that afterwards 
Mr. Metzler had had her sign another contract with Mr. 
Stone; that the extras which thev discussed with Mr. Stone 
in Mr. Metzler’s office were for a garage, a dining room and 
a den in the basement; that Mr. Metzler had advanced 
$140.00 on thg purchase price of the lot, and that the wit¬ 
ness and Mr. Kennard had repaid him that sum out of the 
last payment from the Perpetual Building Association, and 
had turned over the rest of that payment to Mr. Stone. 

J. C. Roy testified for the plaintiff substantially as fol¬ 
lows : 

That he was a clerk for the Perpetual Building As- 

15 sociation; that he exhibited certain records showing 

the payments had been made in the exact manner as 

shown in plaintiff's Exhibit No. 3 and that the last payment 

had been turned over directlv to the Kennards. At the 

«> 

conclusion of the plaintiff’s case a motion for directed ver¬ 
dict for the defendant was overruled. 

Whereupon Paul T. Stone, President of the defendant 

corporation, testified on behalf of the defendant substan- 

tiallv as follows: 

* 

That on or about the 20th of Juen, 1935, he received a 
telephone call from the plaintiff requesting him to quote a 
price for the duplication of a certain house previously 
erected bv the defendant on Tennvson Street; that the 
plaintiff advised witness he was trying to sell a lot to Mr. 
Kennard and that the deal would not go through unless 
he could get someone to construct a house for the Kennards; 
that the plaintiff told him the Kennards wanted the de¬ 
fendant to erect the house; witness testified that he in¬ 
formed the plaintiff he would have to consult his cost sheets 
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on the previous construction and after doing so wpuld tele¬ 
phone the plaintiff; that the four houses on Tennyson 
Street referred to by the plaintiff had been built! simulta¬ 
neously and that the cost for the construction of ohe house 
would necessarily be more than the unit price for the houses 
on Tennyson Street ; that because of this it was necessary 
for him to figure the costs carefully before he could give a 
price to the plaintiff; that after going over the cost sheets 
of this previous construction of the four houses on Tenny¬ 
son Street, he subsequently telephoned the plaintiff and 
quoted a price of $7,000.; that he did not quote a i price of 
$6,500.00 as the plaintiff testified; that within a day or two 
he met the Kennards, made certain changes in the plans 
and specifications to include extra work; that the addi¬ 
tional cost for the extra work amounted to $950,100; that 
on June 27, 1935, a written agreement w^as entered into by 
and between the defendant and the Kennards to construct 
a house for $7,950.00; that he was paid this sum by 
16 the Kennards; that he never agreed to pay tlie plain¬ 
tiff the sum of $545.00 or any other amount \ that he 
had been engaged in the building business since thie termi¬ 
nation of the World War and had constructed several hun¬ 
dred houses; that he was not concerned with any profit or 
commission to be made by the plaintiff and did njot know 
what arrangements might have been entered into! by and 
between the plaintiff and the Kennards; that the plaintiff 
insisted that the deal would not go through unless Stone 
built the house; that he never persuaded the plaintiff to 
allow him to enter into a contract with the Kennariis so as 
to facilitate the payments to the Building Association; that 
he always understood he was to build the house for the Ken¬ 
nards, who were the owners of the lot, and that hp would 
never have entered into a contract with the plaintiff for 
the construction of a house on someone else’s lots ;| that he 
had suggested to the plaintiff that because of the necessary 
expense incident to making changes in the drawings!to meet 
the additional requirements of the Kennards, it wiould be 
advisable, in order to show the Kennards good faitjh to se¬ 
cure a temporary agreement with them for the construc¬ 
tion of the house; that before he started the construction 
of this house he discovered that the condition of! the lot 
would not permit him to put in the footings in accordance 
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with the plans and specifications; that because of the fill 
of the lot, the building inspector’s office for the District 
of Columbia required that the footings be placed on solid 
ground; that this necessarily would entail additional ex- 
pense, and that he immediately disclosed this condition to 
the Kennards; that the Kennards authorized him to pro¬ 
ceed with the construction in accordance with the building 
regulations and agreed to pay him for the extra costs; that 
this arrangement was made direct with the Kennards and 
the plaintiff had nothing to do with it. 

Upon cross examination the witness testified that he 
had agreed to erect the dining room for $700.00, a 
17 garage for $125.00 and a room in the basement for 
$80.00; that the difference between this total and 
the sum of $7,950.00 was the cost of French doors but that 
the French doors had not been discussed, but that the had 
been authorized to put them in the house after the work had 
commenced and that he had been paid separately for these 
items; that the French doors had nothing to do with the 
original extras; he admitted that he owed Metzler $45.00, 
and testified that Metzler had procured a loan from the 
Perpetual Building Association and had paid the defendant 
Paul T. Stone, Inc., as the work progressed. 

Ralph B. Kennard testified for the defendant substan¬ 
tially as follows: 

mr 

That he had been told by Mr. Dyer of the Building Asso- 
ciation to withdraw the last payment himself and that he 
was not satisfied with Mr. Metzler; that before the con¬ 
struction of the house was started by the defendant, it was 
discovered that the lot had been filled approximately twenty 

feet on the East side and Thirty to Thirty-five feet on the 

* * 

West side, which necessitated additional excavation on the 
part of the defendant, not contemplated in accordance with 
the plans and specifications agreed upon; that after going 
over this matter with the defendant he agreed to pay the 
extra cost; that this arrangement was entered into by and 
between the defendant and witness soley and that the 
plaintiff had nothing whatever to do with it; that upon wit¬ 
ness’ return to the city he discovered the plaintiff had not 
made payments to the defendant in accordance with their 
understanding; that after exchange of correspondence be¬ 
tween him and the plaintiff, he went to the Perpetual Build- 



PAUL T. STONE VS. CURVIER A. METZLER. 


15 


ing Association and withdrew his authorization to the Build¬ 
ing Association to pay the plaintiff any more money; that 
he thereupon made the final payment to the defendant in 
accordance with their written agreement and obtained the 
necessarv release of all mechanics liens. 

(Pages 18 and 19 duplicate of pages 20 and 21, except as 
to signature of Judge and date of signing. Omit this dup¬ 
licate matter in printing. Moncure Burke, Clerk,) 

Upon cross examination witness stated that he had 
20 discussed Mr. Metzler with Mr. Stone, after the house 
was completed, and that he had paid Mr. Stone di¬ 
rectly for all of the extras except the dining roonji, den in 
the basement, and garage; that the French doors had been 
paid for separately, as well as other extras, and that M~. 
Metzler had advanced the witness $140.00 on the purchase 
price of the lot; that when witness received the last pay¬ 
ment from the loan company he owed Metzleij $76.00, 
which he paid on November 10, 1935, after he had received 
the last payment from the loan company. 

Miss Hood testified for the defendant substantially 
as follows: 

That she was employed as a clerk in the office of the de¬ 
fendant during June, 1935; that she recalled having been 
asked by Mr. Stone to get the cost sheets for the four houses 
the defendant had previously constructed on Tennyson 
Street; that Mr. Stone examined these costs sheets gnd sub¬ 
sequently quoted the plaintiff over the telephone! a price 
of $7,000.00 for the construction of a house. 

Upon cross examination she testified she could not re¬ 
member anv other conversations which occurred in June, 
1935; she testified that computing costs was not herj regular 
work and that she was substituting for Mr. Stone [s secre¬ 
tary who usually did that work but was on vacation; that 
the reason she remembered this particular transaction was 
because it was new work to her, and therefore she was in¬ 
terested in it; that Mr. Metzler called Mr. Stone by his 
first name. 

And thereupon the Court submitted the case to the jury 
under instructions which were satisfactory to counsel for 
both parties. 

And thereupon the jury returned a verdict in favor of the 
plaintiff for $545.00. 
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The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of de¬ 
fendant. 

21 And thereupon, and as all of said exceptions were 

dulv noted and allowed as aforesaid and dulv en- 
tered upon the minutes of the court, before the jury retired 
to consider of its verdict, and because the matters and 
things hereinbefore recited are not matters of record, in or¬ 
der to make the same a part of the record herein, which is 
herebv ordered, so that the defendant mav have his case re- 
viewed on appeal, the defendant, by his attorneys, moves the 
Court to sign and seal this, his bill of exceptions, to have the 
same force and effect as if each and every one of said excep¬ 
tions had been separately signed and sealed, which motion 
is granted by the Court; and thereupon the defendant ten¬ 
ders this, his bill of exceptions, and requests the court to 
sign and seal the same, which is accordingly done, now for 
then, this 11 day of June, A. D. 1937. 

NATHAN CLAYTON 

Judge of Municipal Court. 
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23 Exhibit 2 

This is a copy of the New Sales Contract adopted by the 
Washington Real Estate Board 

I 

Dependable Service 

Realtor METZLER Builder j 

Sales—Rents—Loans—Insurance, 1106 Vermont Avenue, 
Washington, D. C. District 8600 

Member Washington Real Estate Board 

Member National Association Real Estate Boards 

June 24[, 1935 

Received from Ralph B. Kennard & Allie G. K^nnard a 

ft. Lot (5) in Square W-2724 with improvements thereon 
known as Dwelling to be constructed thereon according to 
plans and specifications, to be approved by Purchaser in the 
District of Columbia, upon the following terms of sale: 

Total price of property Ninety Nine Hundred Fifty_ 

The purchaser agrees to pay Two Thousand Dollars 
($2000.00) cash at the date of conveyance, of which sum this 
deposit shall be a part. 

The purchaser is to give back deeds of trust secured on 
the premises of Seventy Nine Hundred Fifty j Dollars 

($7950.00) due ., 19...., to be arranged, 

bearing interest at the rate of 6 or Less per cent per annum 
payable not to exceed $70.00 Monthly including T^xes and 
Insurance. 

Total price of property as shown in this purchase con¬ 
tract includes purchase price of Lot. Contract contingent 
upon purchase of lot at a cost of $2000.00 

Trustees in all deeds of trust to be named by the parties 
secured thereby. 

The property is sold free of encumbrance except a|s afore¬ 
said ; title is to be good of record and in fact subject, how¬ 
ever, to covenants, conditions and restrictions of record, if 
any; otherwise said deposit is to be be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be rem¬ 
edied by legal action, but the seller and agent are hereby 


deposit of One Hundred Dollars ($100.00) to be applied 
as part payment of the purchase of Lot (6) and West 22 
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expressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his or her own expense, whereupon the time 
herein specified for full settlement by the purchaser will 
thereby be extended for the period necessary for such 
prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 

taxes as issued bv the Collector of Taxes of the District of 

* 

Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

The annual benefit charge of the Washington Suburban 
Sanitary Commission to be adjusted to date of transfer, 
and thereafter assumed by the purchaser. 

Examination of title, tax certificate, conveyancing, no¬ 
tary fees and all recording charges including those for pur¬ 
chase money trust, if any, are to be at the cost of the pur¬ 
chaser; provided, however, that if upon examination the 
title should be found defective, the seller hereby agrees to 
pay the cost of the examination of the title and also to pay 
to the agent herein the commission hereinafter provided for 
just as though the sale and actually been consummated and 
all the terms of this contract complied with. Revenue 
stamps to be paid by seller. 

Within 70 days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title can 
be secured if promptly ordered, the seller and purchaser 
are required and agree to make full settlement in accor¬ 
dance with the terms hereof. If the purchaser shall fail so 
to do, the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or without for¬ 
feiting the said deposit the seller may avail himself of any 
legal or equitable rights which he may have under this con¬ 
tract. In the event of the forfeiture of the deposit, the 
seller shall allow the agent one-half thereof as a compensa¬ 
tion for his service to seller. 


PAUL T. STONE VS. CURVIER A. METZLER. 


21 


Settlement is to be made at the office of Curvier A. 
23V2 Metzler, or at the Title Company searching |the title, 
and deposit with the Title Company or with Curvier 
A. Metzler, of the purchase money, the deed of conveyance 
for execution and such other papers as are required of 
either party by the terms of this contract shall be consid¬ 
ered good and sufficient tender of performance of tjie terms 
hereof. 

Seller agrees to execute the usual warranty deed,. Seller 
to pay stamp tax on deed. 

1. Property is sold subject to an existing tenancy as fol¬ 
lows :. j. 

2. Seller agrees to give possession at time of settlement, 

and in the event he or she shall fail so to do, he or ihe shall 
become and be thereafter a tenant by sufferance of the pur¬ 
chaser and hereby waive all notice to quit, as provided by 
the laws of the District of Columbia. (Strike one of the two 
foregoing sentences.) | 

The risk of loss or damage to said property b\f fire or 
other casualty until the deed of conveyance is recorded is 
assumed bv the seller. 

w 9 m 9 9 I # 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to Curvier A. Metzler, the said 
agent, the regular rate of commission fixed by the Wjashing- 
ton Real Estate Board. The Title Company, or tfie Real 
Estate Office, through which settlement is made is hereby 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make pay¬ 
ment thereof to the said agent. Entire deposit to be held 
bv Curvier A. Metzler, until settlement hereunder ii made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract when ratified bv the seller, contains the 
final and entire agreement between the parties hefoto and 
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they shall not be bound by any terms, conditions, statements 
or representations, oral or written, not herein contained. 

CURVIER A. METZLER, 

By (s) C. D. KELLEY 

Agent. 

"We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be our 
contract. 

(s) ALLIE GENE KENNARD 

(s) RALPH B. KENNARD 
(Purchaser) 

(s) CURVIER A. METZLER 
Contractor 
(Seller) 


(Wife of Seller) 

June 24,1935,19.. 

Accepted by Owner., 19.. 

Property is to be conveyed in the name of. 

Purchaser’s address . 

24 Exhibit 3 

(Copy of contract between the Kennards and Paul T. Stone) 

This Agreement, made the 27th day of June, A. D., 1935, 
by and between Paul T. Stone, Inc., a Delaware Corpora¬ 
tion, parties of the first part (hereinafter designated the 
Contractors) and Ralph B. and Allie G. Kinnard, parties 
of the second part (hereinafter designated the Owners). 

Witnesseth that the Contractors, in consideration of the 
agreements herein made by the Owners, agree with the 
said Owners as follows: 

The Contractors shall and will provide all of the mate¬ 
rials and perform all the work for the erection of one 
dwelling house to be located on Lot 6 and the west 22 ft. 
of Lot 5, in Square West of 2724. House is to be built in 
accordance with accompanying plans and specifications, 
which are hereby made a part of this contract. 

The Contractors shall complete the whole of the work 
herein on or before Seventy (70) working days from re¬ 
cordation of trust. 
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Should the Contractors be delayed in the prosecution or 
completion of the work by the act, neglect or default of 
the Owners, or their agents, then the time herein fixed for 
the completion of the work shall be extended for 4 period 
equivalent to the time lost by reason of any or all of the 
causes aforesaid. 

It is hereby mutually agreed between the partied hereto 
that the sum to be paid by the Owners to the Contractors 
for said work and materials shall be Seventy-nine hundred 
fifty dollars ($7950.00). j 

The Owners shall during the progress of the work main¬ 
tain insurance on the same against loss by damage by fire, 
and shall cover all work incorporated in the building, and 
all materials for the same in or about the premises. 

In case the Owners and Contractors fail to agree jin rela¬ 
tion to matters of payment, then the matter shall be re¬ 
ferred to a Board of Arbitration to consist of one 
25 person selected by the Owners and one person se¬ 
lected by the Contractors, these two to select a third. 
The decision of anv two of this Board shall be final and 
binding on both parties hereto. Each party hereto shall pay 
one-half the expense of such reference. 

Terms of Payment 

! 

$450.00 Cash upon signing of . this contract 

1500.00 When first floor joists are in place 

750.00 “ 2nd “ “ “ “ “ 

750.00 “ roof rafters are in place 

750.00 “ under roof 

1125.00 “ plastered j 

1125.00 “ trimmed 

1500.00 Final payment: When dwelling is completely 

-finished in accordance with said plans and specifi- 

$7950.00 cations, after the production of the release Of Me¬ 
chanics’ Liens, if same be required, against said 
property or any part thereof, and said property 
shall be free of any and all bills of sale orj other 
forms of encumbrances of any kind. 

The said parties for themselves, their heirs, successors, 
executors, administrators and asigns, do hereby ag^ree to 
the full performance of the covenants contained herein. 
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In Witness Whereof the parties to this presents have 
hereunto set their hands and seals the dav and vear first 

* V 

above written. 

PAUL T. STONE, INC. 

By (s) Paul Stone 

President . 

(s) Allie G. Kennard 

Owner 

(s) Ralph B. Kennard 

Owner 

Attest: 

(s) Marie Schwartz 
Secretary 

(s) C. D, Kelley 

Witness 


Witness 
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THIS AGREEMENT, made the 27th day of Juno, A. D., 1935, by 
end between PAUL T. STONE, INC., a Delaware Corporation, parties 
of the first part (hereinafter designated the Contractors) and 

j 

RALPH B. and ALLIE 0. EINHARD, parties of the second part 
(hereinafter designated the Owners). 

! 

WITNESSETH that the Contractors, In consideration of the 
agreements herein made by the Onwers, agree with the said Owners 
as follows: 

] 

s 

The Contractors shall and will provide all of the mater¬ 
ials and perform all the work for the ereotion of one dwelling 
house to be located on Lot 6 and the west 22 ft. of Lot 5, In 
Square West of 2724. House Is to be built In accordance with 
accompanying plans and specifications, which are hereby made a 
part of this contract. 

The Contractors shall complete the whole of the work 
herein on or before Seventy (70) working days from recordation 


of trust. 


Should the Contractors be delayed In the prosecution or 


completion of the work by the act, neglect or default of the 
Owners, or their agents, then the time herein fixed for the com¬ 
pletion of the work shall be extended for a period equlvaleht to 
the time lost by reason of any or all of the causes aforesaid. 

It Is hereby mutually agreed between the parties hereto * 
that the sum to be paid by the Owners to the Contractors foJ» said 
work and materials shall be Seventy-nine hundred fifty dollars 


($7950.00). 


shall during the progress of the work 


maintain Insurance on the same against loss by damage by fire, 

| 

and shall cover all work Incorporated in the building, and ell 

i 

materials for the same in or about the premises. 

In case the Owners and Contractors fall to agree In 

relation to matters of payment, then the matter shall be referred 

• 

to a Board of Arbitration to consist of one person seleoted by . 

-1 - : i 
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tho Owners and one person selected by the Contractors, these 
two to select a third. The decision of any two of this Board 


shall be final and binding on both parties hereto. Each party 


hereto shall pay one-half the expense of such reference. 


I* 


$430 700 

1500.00 

750.00 

750.00 

750.00 

1125.00 

1125.00 

1500.00 


TERMS OP PAYMENT 

cf -t hie--con t rac t 
first floor joists are in place 
2nd » » » " 

roof rafters are in place 


$7950.00 


VwWt tZJ 

When 
n 




vir 1 -*** 

I - »■*-«» • 

\%t lio ' 


under roof 
w plastered 
" trimmed 

Pinal payment: When dwelling is completely finished 
in accordance with said plans and specifications, 
after the production of the release of Mechanics* 
Liens, if same be required, against said property 
or any part thereof, and said property shall be 
free of any and all bills of sale or other forms 
of encumbrances of any kind. 


The said parties for themselves, their heirs, successors. 


executors, administrators and assigns, do hereby agree to the 
full performance of the covenants contained herein. 

IK WITNESS WHEREOF the parties to this presents have hereunto 
set their hands and seal* the day and year first abov^e written. 


AJ^TSST: 


fc, 


■yr- (A 

Secretary 


T. STOKE, 


* ?re*ftd«ai 


£ / CcJU^ 




witness 


vltnese 


,fti. 



^<£oo SZ? | 


EXHIBIT _H_i. 

CROHEUN * ZJLWB 
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28 Assignment of Errors 

Filed July 8, 1936 j 

Comes now the defendant, Paul T. Stone, Inc., py and 
through its attorneys, and makes the following assignments 
of error: 

1. The Court erred in admitting in evidence memjoranda 
and writings of the plaintiff. 

(signed) BOLITHA J. LAWS 
” JULIAN I. RICHARDS 
Attorneys for Defendant 

Service of a copy of the foregoing acknowledged this 8th 
dav of Julv, 1936. 

(Signed) ROBERT I. SILVERMAN 
Attorney for Plaintiff* 

Designation of Record 
Filed July 8, 1936 

Comes now the defendant, Paul T. Stone, Inc., ancj desig¬ 
nates the portion of the record which it desires to have in¬ 
cluded in the transcript, said portion being considered suf¬ 
ficient for the determination of the question raised on ap¬ 
peal, namely: 

1 . Declaration. 

2 . Plea. 

3. Joinder of Issue 

4. Verdict. 

5. Motion for New Trial 

6 . Memoranda Overruling Motion for New Trial 

29 and of Judgment for plaintiff. 

7. Writ of Error. 

j 

8 . Bill of Exceptions and Memorandum of Date of Ap¬ 
proval 

9. Assignment of Error. 

10. This Designation of Record. 

(Signed) BOLITHA J. LAWS 
” JULIAN I. RICHARDS 
Attorneys for Defendant 

Service of a copy of the foregoing acknowledged tfiis 8th 
dav of Julv 1936. 

v * / 

(Signed) ROBERT I. SILVERMAN 
Attorney for Plaintiff 
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30 Municipal Court of the District of Columbia 

United States of America, ( 

District of Columbia, \ ss * 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 29, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-11,860, wherein Curvier A. Metz- 
ler is plaintiff and Paul T. Stone, Inc., is defendant, as the 
same that remains upon the files and of record in said 
court. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 7th Dav of July, 1937. 

I BLANCHE NEFF 

(Seal) Clerk 

Endorsed on cover: No. 7003. Paul T. Stone, Inc. Plain¬ 
tiff in Error, vs. Curvier A. Metzler. United States Court 
of Appeals for the District of Columbia Filed Jul 7-1937 
Moncure Burke, Clerk. 






ZHntteb States: Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1937. 


No. 7003. 

Paul T. Stone, Inc., Plaintiff in Error , 

v. 

Curvier A. Metzler, Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


Bolitha J. Laws, 

Julian I. Richards, 
Attorneys for Plaintiff 
in Error. 


Press or Byron S. Adams, Washington. D. C. 





fHmteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

i 

April Term, 1937. j 


No. 7003. 

Paul T. Stone, Inc., Plaintiff in Error , 

v. 

Curvier A. Metzler, Defendant in Error . 


i 

BRIEF OF PLAINTIFF IN ERROR. j 


STATEMENT OF CASE. 

I 

This case comes here bv writ of error to the Munici- 

V 

pal Court to review a judgment entered May 29, 1936, 
in favor of the defendant in error against the plaintiff 
in error in the amount of Five Hundred Forty-five 
Dollars ($545.00). Suit was brought by the defendant 
in error against the plaintiff in error, a corporation 
engaged in the building construction business, bhsed 
upon an alleged oral agreement between the plaintiff 
in error and the defendant in error by virtue of which 
the defendant in error claimed he was entitled toj re¬ 
ceive from the plaintiff in error the sum of Five Hun- 
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dred Forty-five Dollars ($545.00). The case was tried 
before a jury. 

STATEMENT OF FACTS. 

The defendant in error, hereinafter referred to as 
the plaintiff was engaged as a real estate broker and 
the plaintiff in error hereinafter referred to as the de¬ 
fendant, was engaged in the building construction busi¬ 
ness. The action was predicated upon a telephone 
conversation alleged to have occurred between the 
plaintiff and the defendant whereby the defandant is 
alleged to have agreed to construct a dwelling upon 
certain building lots in the District of Columbia for 
the sum of Sixty-five Hundred Dollars ($6500.00). The 
amended declaration filed by the plaintiff (R. 1-2) sets 
forth the alleged transaction concerning this alleged 
agreement on the part of the defendant to pay this sum 
to the plaintiff. The plea filed by the plaintiff (R. 3) 
denied this alleged agreement upon which the plaintiff 
based his claim. 

The plaintiff testified in substance (R. 7-8-9-10) that 
he was engaged as a real estate broker and that in re¬ 
sponse to a newspaper advertisement Mr. and Mrs. 
Ralph B. Kennard called to see him; that these pro¬ 
spective customers were referred to one of the plain¬ 
tiff’s salesmen and that subsequently the Kennards 
were brought to the plaintiff’s office. They expressed the 
desire to buy a home but were not satisfied with what 
had been shown them. Thev indicated that thev had 

seen a lot which thev liked and desired to have a house 

* 

built thereon similar to the one the defandant had con¬ 
structed at another location. The plaintiff thereupon 
telephoned Paul T. Stone, President of the defendant 
corporation, and inquired as to the price of construct- 


ing a duplicate of the house in accordance with the 
wishes of his prospective customers, the Kennards. 
This conversation occurred on or about June 20, il935. 
The plaintiff thereupon testified that Stone indicated 
that he knew what house was meant and said he yxmld 
duplicate the house for Sixty-five Hundred Dollars 
($6500.00) (R. 7); that during the following week Mr. 
Stone came to plaintiff’s office and met the Kennards; 
that the Kennards, after looking over the pland and 
specifications submitted by Mr. Stone, requested cer¬ 
tain changes and additions thereto; that Stone agreed 
to make these additions and changes for an additional 
cost of Nine Hundred Fifty-five Dollars ($955,00); 
that shortly thereafter the Kennards left the plain¬ 
tiff’s office and Stone and the plaintiff sat do win at 
plaintiff’s desk and that the plaintiff thereupon in the 
presence of Stone wrote on the back of an office enve¬ 
lope a list of figures. Whereupon, over the objection 
and the exception of the defendant, there was offered 
and received in evidence the back of the office envelope 
marked “Plaintiff’s Exhibit 1” (R. 8 and 17). These 
notations in the hand writing of the plaintiff shewed 
the sales price of Seventy-nine Hundred Fifty Dollars 
($7950.00) and a profit the plaintiff planned to make 
of Five Hundred Forty Five Dollars ($545.00). There 
also appeared some other notations in the hand writ¬ 
ing of the plaintiff but there was no evidence indicat¬ 
ing that Stone observed or had any knowledge of; the 
nature or contents of the memorandum made by plain¬ 
tiff. That thereafter plaintiff caused a contract tp be 
prepared to be executed between him and the Ken¬ 
nards, whereby the plaintiff agreed to construct the 
dwelling in accordance with the plans and specifica¬ 
tions to be approved for the sum of Seventy-nine Hun- 
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dred Fifty Dollars ($7950.00), and that this contract 
was executed on the 24tli of June, 1935. The plaintiff 
further testified that the defendant through its Presi¬ 
dent, Mr. Paul T. Stone, requested that a contract be 

executed bv and between the defendant and the Ken- 
* 

nards and that this contract was subsequently executed 
on the 27th of June, 1935. The testimony further re¬ 
vealed that the Kennards left town and that the plain¬ 
tiff, having previously arranged for a building con¬ 
struction loan for the Kennards, obtained money from 
time to time from the Building Association and made 
payments to the defendant as the construction of 
the house advanced (R-9). He further testified that 
he later obtained a copy of the contract dated June 27, 
1935 executed between the Kennards and the defen¬ 
dant corporation and made certain notations on said 
copy of the amounts of money as he received them 
from the Building Association and as he paid them to 
defendant corporation (R. 10). 

Whereupon there was offered and received in evi¬ 
dence over the objection and exception of the defen¬ 
dant, Plaintiff’s Exhibit No. 4, (Rec. 10 and 26) which 
was a copy of the original contract entered into be¬ 
tween the Kennards and the defendant corporation, 
the original of which had alreadv been offered and re- 
ceived in evidence and bore thereon these notations in 
plaintiff’s handwriting. The witness further testified 
that before the release of liens had been obtained by 
the defendant corporation the Kennards obtained a 
final payment due them from the building association 
and paid Stone the balance due under the contract; 
that Stone had subsequently refused to pay the plain¬ 
tiff the sum of Five Hundred Fortv-five Dollars 
($545.00) which represented his profit. Plaintiff testi- 
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fied that there was no written agreement entered into 
between him and the defendant and no letters written 
confirming this understanding that he was to receive 
the sum of Five Hundred Forty-five Dollars ($545.00). 
The plaintiff in further support of his case placed on 
the witness stand Mr. Clifton D. Kelly who testified 
that he had been employed by the plaintiff as a sales¬ 
man and was present in the plaintiff’s office whep the 
plaintiff telephoned the defendant corporation, j He 
testified he overheard the plaintiff telephoning 1 and 
while he could not hear or identify Mr. Stone’s ^oice 
he did remember that at the conclusion of the tele¬ 
phone call he heard the plaintiff repeat several times 
the sum of Sixty-five Hundred Dollars ($6500.00). (R. 
10 ) lie further testified that he was present ini the 
plaintiff’s office several days after this alleged tele¬ 
phone conversation when a conference was held be¬ 
tween the Kennards, Stone and Metzler at which time 
the cost of the extras was discussed; that he subse¬ 
quently drew up a contract between the Kennards jand 
Metzler for the total sum of Seventy-nine Hundred 
Fifty Dollars ($7950.00) which was executed on June 
24, 1935, and that thereafter Stone, representing the 
defendant corporation, persuaded the plaintiff to per¬ 
mit the defendant to have a contract direct with the 
Kennards so as to facilitate the loan payment and f;hat 
this contract was executed on the 27th of June, l£)35; 

i 

that subsequently he obtained a copy of this contract 

from the defendant and placed it in the files in j the 

nlaintiff’s office. Further testimonv in behalf of I the 
1 # r | 
plaintiff was received from Mr. and Mrs. Kennardj(R. 

11 and 12) but their testimony did not in any way re¬ 
late to the alleged agreement between the plaintiff knd 
defendant. 
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A motion for a directed verdict was overruled. 

Thereupon Paul T. Stone testified on behalf of the 

defendant corporation that about the 20th of June, 

1935, he received a telephone call from the plaintiff 

requesting him to quote a price for the duplication of a 

certain house previously erected by the defendant on 

Tennyson Street; that the plaintiff advised him he 

was trying to sell a lot to Mr. and Mrs. Kennard and 

that the deal would not go through unless he could get 

someone to construct a house for the Kennards. The 

plaintiff further told him that the Kennards wanted 

the defendant to erect the house. Stone informed the 

plaintiff that he would have to consult his cost sheets 

on the previous construction and after doing so would 

telephone the plaintiff. The four houses previously 

erected bv the defendant on Tennyson Street and re- 
* * 

ferred to by the plaintiff had been built simultaneously 
and that the cost for construction of one house would 
necesssarily be more than the unit price for the four 
houses on Tennyson Street. Due to this fact it was 
necessarv for him to figure the costs carefullv before 
he could give a price to the plaintiff but that after 
going over the cost sheets of his previous construction 
he subsequently telephoned the plaintiff and quoted 
a price of Seven Thousand Dollars ($7000.00). He 
denied quoting a price of Sixty-five Hundred Dollars 
($6500.00) as the plaintiff had previously testified. 

Stone further testified that a few davs later he met the 

* 

Kennards at the plaintiff’s office and at their request 
made certain changes in the plans and specifications to 
include extra work at an additional cost of Nine Hun¬ 
dred Fifty Dollars ($950.00); that on June 27, 1935, a 
written agreement was entered into between the defen¬ 
dant and the Kennards to construct this house for 
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Seventy-nine Hundred Fifty Dollars ($7950.00) and 
that he was subsequently paid this price by the Ken- 
nards. He testified that he never agreed to pay the 
plaintiff the sum of Five Hundred Forty-five Dollars 
($54-5.00) or any other amount and that he had been 
engaged in the building business since the termination 
of the World War and had constructed several hun¬ 
dred houses; that the plaintiff had insisted that the 
deal would not go through unless Stone built the house 
and that thev alwavs understood that he was to build 
the house for the Kennards who were the owners of the 
lot; that he never would have entered into a contract 
with the plaintiff for the construction of a housp on 
someone else’s lot (R. 12-13). There was further testi¬ 
mony on behalf of the defendant by Miss Hood (R1 15) 
who was employed as a clerk in the office of the defen¬ 
dant during the month of June, 1935. She testified 
that she had been asked by Mr. Stone to get the jcost 
sheets for the four houses previously constructed by 
the defendant on Tennyson Street and that after!Mr. 
Stone had examined these cost sheets he telephoned 
the defendant and quoted a price of Seven Thousand 
Dollars ($7000.00). j 

Thereupon the Court submitted the case to the jury 
with the instructions that if they determined that the 
defendant agreed to construct the house for Sixty-jfive 
Hundred Dollars ($6500.00) as testified to by the plain¬ 
tiff they should return a verdict for the plaintiff. The 
jury subsequently returned a verdict in favor of the 
plaintiff for Five Hundred Forty-five Dollars 
($545.00). 
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| ASSIGNMENT OF ERROR. 

There is but one assignment of error, namely (R. 
27) that the court erred in admitting in evidence mem¬ 
oranda and writings of the plaintiff. 

ARGUMENT AND AUTHORITIES. 

It is respectfully submitted that the admission of 
these memoranda, Plaintiff’s Exhibit 1 (R. 17), which 
consisted of an envelope bearing the notations on the 
reverse thereof in the handwriting of the plaintiff, and 
the copy of the agreement, Plaintiff’s Exhibit 4 (R. 25 
& 26), bearing the notations in the handwriting of the 
plaintiff, were offered solely for the purpose of cor¬ 
roborating the plaintiff’s testimony as to the alleged 
telephone conversation of June 20, 1935, by and be¬ 
tween the plaintiff and the defendant’s agent, Paul T. 
Stone, and in further corroboration of the plaintiff’s 

avowed distinct recollection and testimonv as to the 

% 

amounts received from the building association and 
the disbursements to the defendant (R. 9). This tele¬ 
phone conversation purporting to be the agreement 
forming the basis of this suit was the only ISSUE be¬ 
fore the jury. 

Without these written memoranda in evidence, the 
evidence was evenly balanced. It was merely the plain¬ 
tiff’s word against that of Mr. Stone and their admis¬ 
sion in evidence was highly prejudicial to the defen¬ 
dant. 

These writings were self-serving declarations, not 

made contemporaneously with the original transaction 

and merelv hearsav. This Court has steadfastlv ad- 
* » • 

hered to the general rule that a statement of a party, 
whether oral or written which is of a self-serving na¬ 
ture is not admissible in his favor . See 
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Sechrist v. Atkinson, 31 Appeals, D. C. l.j 
Wynkoop v. Shoemaker, 37 Appeals, D. C., 258 
Fisher Art Co. v. Hutchins, 41 Appeals, D. C., 
156 

Travers v. Smolik, 43 Appeals, D. C., 150 
Ciffo v. Ciffo, 44 Appeals, D. C., 217 
Bailey v. Smith, 57 Appeals, D. C., 369 
Demeter v. Z7. £. 62 Appeals, D. C., 208 


In the case of Sechrist v. Atkinson, supra, a real 
estate broker sought to recover commission on th^ sale 
of certain real estate in the District of Columbia. The 
plaintiff testified he was a real estate broker and had 
called on the defendant in response to a letter from her 
regarding the sale of property. The defendant told 
him she would sell the dwelling for Six Thousand Dol¬ 
lars ($6000.00) and authorized him to sell samb for 
that sum. He then and there made a pencil memoran¬ 
dum on the back of the letter. This memoranduni was 
then offered in evidence and admitted over the objec¬ 
tion of the defendant. 

Mr. Chief Justice Shepherd, speaking for the Cjourt 
(Pages 4 and 5) said: j 

“We are of the opinion that it was errdr to 
admit in evidence the memoranduni claimed to 
have been made by the plaintiff at the time of his 
first interview with the defendant. A memoran¬ 
dum of the kind may be referred to by a witness 
to refresh his memory where he has no distinct, 
independent recollection of the facts recorded, or 
the date of the occurrence * * *. It appears 

from the bill of exceptions that the plaintiff had a 
distinct recollection of the facts, and that he 
neither used nor needed the memorandum td re¬ 
fresh his memorv, its introduction therefore 
served no other purpose than to corroborate his 
evidence. Under these conditions it was clearly 
inadmissible.’’ 


i 
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In the case of Travers v. Smolik, supra, speaking 
with reference to the admission of a statement made 
by the plaintiff concerning an alleged assault made 
upon her by the defendant sometime after the occur¬ 
rence, the Court said: 

“It was error to admit this statement over the 
objection of defendant’s counsel. The statement 
was self-serving, and could only be held admis¬ 
sible on the theory that it was part of the res 
gestae. * * * The admission of this statement 

was highly prejudicial to the defendant. The evi¬ 
dence was very evenly balanced . The testimony 
of plaintiff alone as to the commission of the al¬ 
leged assault was denied by both defendant and 
her butler. The effect of the admission of this 
statement was to make the witness Brooks a cor¬ 
roborating witness as to the commission of the 
assault. The rule announced in Vicksburg & M. R. 
Co. v. O’Brien, 119 U. S. 99, applies here; 4 it is 
well settled that a reversal will be directed unless 
it appears, beyond doubt, that the error com¬ 
plained of did not and could not have prejudiced 
the rights of the parties.’ ” (Italics ours) 

In Grant v. Kansas City Southern Railway Co., 172 
Mo. Appeals 334, the Court said: 

“If the words of the party interested are the 
narrative or explanation of a past event, and are 
mere self-serving declarations, they may be the 
words of a truthful man but he is frail and subject 
to the influence of his own interests, and being 
made without opportunity for those whom they 
effect to defend themselves, safety only lies in 
their absolute inadmissibility.” 

In the instant case, plaintiff testified entirely from 
his independent recollection of the transaction and the 
telephone conversation with the defendant’s agent and 
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had a memory of the evidence independent df the 
writings. This conversation took place several days 
prior to the meeting in the plaintiff’s real estate office, 
at which time it is alleged he made the notations on 
the office envelope. There was nothing to corroborate 
the testimony of the plaintiff, indeed the plaintiff’s 
witness Kelly (R. 10) stated that he could not hear 
Stone’s voice and therefore was unable to testify!as to 
exactly what Stone said. He merely stated that ^t the 
conclusion of the telephone call he heard the plaintiff 
repeat several times the sum of Sixty-five Hundred 
Dollars ($6500.00). 

Therefore the admission of these memoranda was 
contrary to all of the established rules of evidence, for 
a writing is never admitted where a witness has a 
memory of the evidence independent of the writing . 

WRITINGS OF THIS CHARACTER ARE NEVER 
PERMITTED AS EVIDENCE CORROBORA¬ 
TIVE OF AN ORAL DECLARATION. 

In DuPerow v. Groomes, 42 Appeals, D. C. 287, an 
action was begun by Groomes, plaintiff in the Mdnici- 
pal Court, to recover of the defendant DuPerow the 
sum of $152.22 as commission due on the sale of si lot. 
Plaintiff testified that while he was in the defendant’s 
office he had procured a letterhead of the latter from 
him or his bookkeeper and had made a memorandum 
of the lot. This memorandum was admitted in evi¬ 
dence over the objection of the defendant and reajd to 
the jury. The Court said: 

“It was error to permit this memorandum to be 

offered in evidence. It was not used when it yas 

necessary to be used by plaintiff to refreshj his 

memorv.” 

* 


I 
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It is a well established rule that a statement of a 
party, whether oral or written which is of a self- 
serving nature is not admissible in his favor. This 
doctrine has been definitolv established bv other deci- 
sions of this Court. See 

Somalia v. Mason, 27 Appeals, D. C. 470 

Guriy v. MacLennan, 17 Appeals, D. C 1 ., 170 

Ihtdfl v. Buxton, 41 Appeals, D. C., 353. 

U. S. v. Ballance 61 Appeals, I). C., 226 

The Supreme Court of the United States in Vicks¬ 
burg (C Meridian B. Co. v. O'Brim, 119 V. S. 99, stated 

“The practice of admitting in evidence the un¬ 
sworn statement of witness prepared in advance 
of trial without the knowledge of the other party 
should not be encouraged by further departure 
from the established rules of evidence.” 

The reason for this rule has been verv definitelv 
stated by the Courts. In the case of Iu re Grove, 38 
Pa. Superior, 424, the Court stated: 

“What a man savs against his own interest mav 

• * • 

be safelv believed but it is not safe to credit him 
where he is advocating his own interests. Upon 
this principal the rule of evidence is founded—a 
man ? s confession, against himself, is evidence, 
but his declarations in favor of his own interests 
are not evidence.” 

In the case of Guriy v. MacLennan, supra, an action 
was brought against certain stock brokers for failure 
to purchase stock as ordered. A written memorandum 
of an order for purchase of the stock made by a broker 
at the time the order was given was excluded by the 
trial court when offered in evidence. The Court of 
Appeals, in upholding the lower court, held that the 
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memorandum was properly excluded where thd party 
making the memorandum not only had a distinct per¬ 
sonal recollection of the transaction but testified in- 
dependently of the memorandum and from his per¬ 
sonal knowledge and recollection, to all of th^ facts 
stated in it. The Court said, at page 178: 

“We know of no case, and we find no cas<> cited, 
in which either books of account or other piemo- 
randa were admitted in evidence, when it appeared 
that there were living witnesses present cognizant 
of the transaction sought to be proved and fully 
competent to testify in regard to it.” 

In the case of Lass v. Scott, 26 Appeals, D. cj., 354, 
the Court stated the rule to be: 

! 

“When a witness testifies positively to a date 
and states he is able to fix such date by the daily 
work record of a corporation, it is not necessary 
to offer the work record in evidence, forj such 
document would not be admissible at all but j could 
only serve to refresh the memory of the witness.” 

I 

In St carman v. Baltimore & Ohio Railroad Com¬ 
pany, 6 Appeals, D. C., 46, the plaintiff sought fo re¬ 
cover of the railroad company damages for negligence. 
On re-direct examination a witness stated that ’while 
he did not recollect the date of the accident, he re!mem- 
bered making an affidavit in relation to the accident. 
He identified his signature to the affidavit and there¬ 
upon counsel for plaintiff tendered said affidavit to wit¬ 
ness for the purpose of refreshing his recollection. 
The witness stated that he could not read the affidavit, 

i 

whereupon counsel for plaintiff offered to read it tjo the 
witness in the hearing of the jury. No request) was 
made to read the paper to the witness elsewhere than 


i 
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in the presence of the jury. This Court in its opinion 
at page 52, said: 

“Had the witness been able to read the paper, 
which it seems he was able to sign his name to, it 
would have been proper to permit him to refresh 
his memory by its perusal, but it was not proper to 
permit the paper to be read to the witness in the 
hearing of the jury.” 

In the more recent case of Gunning v. Cooley , 58 Ap¬ 
peals, D. C., 304, the Court reviewed its prior decisions 
and held that where the witnesses were permitted to 
use memoranda for the purpose of refreshing their 
recollection and testify from memory to all facts stated 
in writing, the exclusion of items when offered as cor¬ 
roborative evidence was not erroneous. 

The case at bar presents a most pecular situation. A 
study of the record cannot help but convince this Court 
that the plaintiff was anxious to sell certain unim¬ 
proved lots to the prospective customers, the Kennards. 
These customers wanted to purchase a home and while 
they were satisfied with the lots shown them thev 
would not purchase them unless a house was erected 
thereon. (R 12) The house they desired was one simi¬ 
lar to that which had been previously constructed by 
the defendant corporation. The plaintiff was merely 
a real estate broker, not a builder, and in his anxiety 
to sell the lots requested the defendant, who was en¬ 
gaged solely in the construction business, to build a 
house similar to those constructed by the defendant on 
Tennyson Street. The evidence clearly indicates that 
the defendant corporation had quite some experience 
in the construction of houses and would certainlv not 
have quoted a price over the telephone in the manner 
suggested by the plaintiff, without first having con- 
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suited the cost sheets on the previous construction. The 
defendant testified that after referring to these qheets 
he determind upon a price of Seven Thousand Dollars 
($7000.00) (R. 13) and subsequently telephoned the 
plaintiff. The defendant further denied that he Agreed 
to erect the house for Sixty-five Hundred dollars 
($6500.00) as claimed by the plaintiff and there \yas no 
corroboration for the plaintiff’s testimony except the 
memoranda offered and received in evidence. 

We respectfully submit that the admission ofj these 
paper writings in evidence served no other purpose 
then to corroborate the testimony of the plaintiff who 
had testified previously from his own independent 
recollection and memory. The testimony was qvenly 
balanced without these writings and the admission of 
such evidence could only have tended to tip the Scales 
in the plaintiff’s favor. The jury having becin in¬ 
structed as to the issues involved, beyond perajdven- 
ture were influenced to the prejudice of the defendant’s 
rights. As the Supreme Court of the United States 
said in Vicksburg d Meridian R. Co. v. O'Brien, 
supra, 

“It is well settled that a reversal will be directed 
unless it appears beyond a doubt that the error 
complained of did not and could not have preju¬ 
diced the rights of the party.” (Italics ours) j 

CONCLUSION. ! 

j 

The lower court erred in admitting in evidenci? the 
memoranda and writings of the plaintiff for theyiwere 
merely self-serving declarations and not used fo|r the 
purpose of refreshing the witness’s recollection and 
were offered in evidence solely for the purpose of cor¬ 
roborating the plaintiff’s testimony. Accordingly it 


i 
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is respectfully submitted this case should be reversed 
and a new trial should be ordered. 

Respectfully submitted, 

Bolitha J. Laws, 

Julian I. Richards, 
Attorneys for Plaintiff 
in Error. 
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®mte& States Court of Appeals 
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FOR THE DISTRICT OF COLUMBIA., 
April Term, 1937. 

mm 

No. 7003. 


Paul T. Stone, Inc., Plaintiff in Error, 

v. 

Cuvier A. Metzler, Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF CASE. 

On the petition filed in this Court by the plaintiff in 
error, a writ of error was allowed to the Municipal 
Court of the District of Columbia on July 1,1936 (|R. 6). 

The declaration alleged a breach of agreement on the 
part of defendant to construct a house for $7,405 (R. 1) 
and to pay the plaintiff $545.00 (R. 2). 

The plaintiff, Cuvier A. Metzler, testified that he was 
a real estate broker and that one Ralph B. Kennard, 
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and his wife, Allie G. Kennard, clients of his, were de¬ 
sirous of having a house similar to one previously 
erected by the defendant corporation, builders, con¬ 
structed on a lot which they had seen. Plaintiff called 
Paul T. Stone, President of the defendant corporation, 
by phone and after inquiring as to the price of con¬ 
structing an exact duplicate of the house the Kennards 
had seen, was told by Stone that it could be done for 
$6,500.00 (R. 7). During the week following this con¬ 
versation, Stone came to Metzler’s office where he met 
the Kennard’s and Clifton D. Kelly, one of Metzler’s 
employees, who had been showing various houses to the 
Kennards. In the course of their conversation Stone 
was asked about certain extras in the house he was to 
build and said that these changes could be made upon 
payment of the following additional sums: $125 for a 
garage, $80 for a den in the basement and $700 for an 
enlarged dining room (R. 8). The Kennards then left 
Metzler’s office and Stone and Metzler then went to 
Metzler’s desk and sat down at the desk and Metzler 
wrote out, on the back of his office envelope, a list of 
figures; that these figures were written down in the 
presence of Stone, and as a result of the conference be¬ 
tween Metzler and Stone. The back of the office en¬ 
velope was received in evidence over the objection and 
exception of the defendant (R. 8 and 17). It showed 
the cost of the house exclusive of extras at $6,500; the 
cost of the garage, $125, the den at $80 and the enlarged 
dining room at $700. Mr. Kelly prepared a contract 
for $7,950 between Metzler and the Kennards, which 
would have left a profit of $545 for Metzler. This con¬ 
tract was executed on the 24th of June, 1935 (R. 8). 
This contract was offered and received in evidence with¬ 
out objection (R. S and 19). Shortly after the signing 
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of this agreement, Stone came to Metzler’s office with 
a contract which he wanted to make direct with the 
Kennards, saying that this was necessary in oi^der to 
facilitate disbursement of the funds obtained unc^er the 
construction loan (R. 9). Metzler had perfect; confi¬ 
dence in Stone and arranged for the contract to fee exe¬ 
cuted on June 27, 1935. Metzler testified that fee ar¬ 
ranged the construction loan, received payment |there- 
under on behalf of the Kennards and made disburse¬ 
ments for them. He paid out on occasion more than he 
had on hand on the strength of payments to be received 
(R. 9). He obtained a copy of the contract between the 
Kennards and Stone and noted on it the amoufets of 
money as received from the Building & Loan Associa¬ 
tion in one column and on the other side the amounts 
as paid to Stone. This agreement was received in evi¬ 
dence over the objection and exception of defendant 
(R. 10 and 25). The Kennards obtained the last pay¬ 
ment from the Building & Loan Association and turned 
it over directly to the defendant, who has refused to 
pay the $545 profit to the plaintiff. 

Clifton D. Kelly testified in substance that he w^s em¬ 
ployed by plaintiff as a salesman and overheard the 
plaintiff telephoning to Stone; that at the conclusion 
of the telephone conversation he heard plaintiff repeat 
several times the sum of $6,500 (R. 10); that he was 
present in Metzler’s office at the time of the conference 
between Metzler, Stone and the Kennards and heard 
Stone agree to the prices of the extras (R. 11); tfeat he 
was given the figure of $545 as the profit and drew up a 
contract between the Kennards and Metzler for the 
total sum of $7,950. Later Stone persuaded Metzler to 
allow the defendant to make a contract direct wiih the 
Kennards in order to facilitate payment of the loan 
(R. 11). I 

I 

i 
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Ralph B. Kennard and Allie G. Kennard testified for 
the plaintiff and confirmed the testimony of the plain¬ 
tiff as to the conversations in Metzler’s office with Stone 
with respect to the extras; that Metzler was authorized 
to withdraw the payments from the Building & Loan 
Association and make the payments to the defendant; 
that Mr. Metzler advanced $140 for them on the pur¬ 
chase price of the lot, which had been repaid out of the 
last draw on the Building & Loan Association. 

Paul T. Stone (R. 12), President of the defendant 
Corporation, testified on its behalf that on or about the 
20th of June, 1935, he received a telephone call from the 
plaintiff for a quotation on the price of a house pre- 
viouslv erected bv defendant on Tennvson Street. He 
informed thq plaintiff that he would have to consult his 
cost sheets on the previous construction and after doing 
so would telephone the plaintiff; that after going over 
the cost sheets he telephoned plaintiff and quoted a 
price of $7,000, and did not quote a price of $6,500. 
Within a day or two he met the Kennards and made 
certain changes in the plans and specifications to in¬ 
clude extra work. The additional cost for the extra 
work amounted to $950. On June 27, 1935 the Ken¬ 
nards and his Company entered into a written agree¬ 
ment for the construction of the house at $7,950. He 
never agreed to pay the plaintiff $545 or any other 
amount and was not concerned with any profit or com¬ 
mission to be made by the plaintiff and did not know 
what arrangements might have been entered into be¬ 
tween the plaintiff and the Kennards (R. 13). He never 
persuaded plaintiff to allow him to enter into a contract 
with the Kennards so as to facilitate the payments to 
the Building Association and he alwavs understood he 
was to build a house for the Kennards. He suggested 
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to the plaintiff that because of the necessary expense 
incident to making the change in the drawings to meet 
the additional requirements of the Kennards i^; would 
be advisable to secure a temporary agreement with 
them for the construction of the house. 

Upon cross-examination he testified that lie had 

i 

agreed to erect the dining room for $700, a garage for 
$125 and a room in the basement for $80. Thej differ¬ 
ence between the $950 which he previously testified was 
the total of the extras and the $905 enumerated yras the 
cost of French doors. The French doors were not dis- 
cussed at the conference but he was authorized to put 
them in after the work had started and he was paid sep¬ 
arately for them. They had nothing to do with the orig¬ 
inal extras. He then admitted he owed Metzler $45.00 
(R. 14). ! 

Miss Hood, a clerk in the office of the defendant, tes- 

i 7 

titled that she was asked by Stone to get the cost; sheets 
of the houses on Tennyson Street; that Stone exam¬ 
ined the cost sheets and subsequently quoted to the 
plaintiff over the phone a price of $7,000 for the con¬ 
struction of the house. 

Thereupon, the Court submitted the case to the jury 
under instructions which were satisfactory to counsel 
for both parties. The jury returned a verdict ifi favor 
of plaintiff for $545.00. ! 


i 
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ARGUMENT. 

I. Plaintiff’s Exhibit No. 1 Was Competent Evidence 
and Was Properly Admitted. 

The agreement of the parties was never formally re¬ 
duced to writing. It was a parol contract. It may gen¬ 
erally be said that all the facts and circumstances tend¬ 
ing to establish the true agreement of the parties are 
admissible in evidence. 13 C. J. 767. 

So, in establishing the agreement at the trial, plain¬ 
tiff showed that he spoke to Stone over the telephone 
concerning the price for which the latter could build 
the house. Metzler testified that Stone told him it could 
be duplicated for $6,500. Stone says he told Metzler he 
would have to consult his cost sheets and that he later 
called back and quoted a price of $7,000. There was no 
agreement by phone that Stone was to begin construc¬ 
tion at $6,500 or $7,000. These conversations were 
merely preliminary to the agreement alleged in the dec¬ 
laration which was consummated in Metzler’s office 
about a week later and after the discussion with tue 
Kennards about the extras. Stone admits the confer¬ 
ence in Metzler’s office and admits the cost of all the 
extras as testified to by Metzler, but the record is sig¬ 
nificantly silent on Stone’s part as to the testimony of 
Metzler that he (Metzler) and Stone, after discussing 
the house and cost of extras with the Kennards and 
Kellv, both went to Metzler’s desk where they sat down 
and Metzler wrote out in the presence of Stone a list of 
figures which were arrived at as a result of the confer¬ 
ence between Metzler and Stone. It was a short time 
after this agreement that Metzler bound himself bv con- 
tract of June 24th to construct the house for the Ken¬ 
nards at a price of $7,950. It was at this conference 
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that the agreement of the parties was made. The writ¬ 
ing offered and admitted in evidence was the only writ¬ 
ten memorandum made of the transaction. And this 
was made at the time of the agreement and in t|ie pres¬ 
ence of both parties although in the handwriting of only 
one. This, definitely, is a strong link in the chain of 
evidence which would assist in permitting the friers of 
the facts to learn the truth of the matter. 

The Courts have in such cases and on many occasions 

affirmed the admissibilitv of such memoranda as 

- 

A. Part of the res gestae. 

B. An admission by acquiescence. 


A. THE WRITING WAS PART OF THE RES 

GESTAE. | 

44 ‘This much may, however, be safely said, that 
declarations which were the natural outgrowths of 
the act or occurrence in litigation, although not 
precisely concurrent in point of time, if they were 
yet voluntarily and spontaneously made so nearly 
contemporaneously as to be in the presence of the 
transaction which they illustrate and explain, and 
were made under such circumstances as necessarily 
to exclude the idea of design or deliberation, must, 
upon the clearest principles of justice, be admis¬ 
sible as part of the act or transaction itself.’ ”— 
The Metropolitan Railroad Co. v. Collins, 1 D. C. 
App. 383, quoting from Railway Co. v. Buck, 116 
Ind. 566. 

i 

See also, Travelers Ins. Co. v. Mosley, 8 Wall. 397, 19 
L. Ed. 437; Beaver v. Taylor, 1 Wall. 637, 17 L. Ed. 
601; Greenleaf on Evidence , 15th Ed. Vol. I, S$c. 108. 

In the case of Reviere v. Powell and Murphy, |61 Ga. 
30, 34, Am. Rep. 94, plaintiff recovered a judgment in 
a suit on a check. A motion for a new trial whs filed 

i 







8 


on the ground that the court erred in rejecting a cer¬ 
tain book of Powell and Murphy which showed an en¬ 
try of the $225 sued for and its payment in settlement. 
A new trial was allowed and from the granting of the 
motion the plaintiff appealed. On appeal, this action 
of the Court was affirmed. 

“1. Should the book have been admitted? We 
think so. The entry was made at the time of the 
transaction, and in the presence of all the parties, 
the plaintiff included, according to the statement 
in the record. It was therefore a part of the res 
gestae—a memorial made at the time of what 
transpired, in a form more durable and less liable 
to mistake than mere human memory. Any such 
memorial, made at the time, and in the presence of 
parties, upon any thing—wood, stone or paper— 
is evidence, and admissible, especially in a case 
where human recollection differs, in order to 
strengthen the one side or the other, as the me¬ 
morial may corroborate the one or the other. It is 
immaterial who made it so, that it was made at the 
time and in the presence of the parties at vari¬ 
ance. ... So we think that the judgment was right 
on this ground.” 

In Fleming v. Yost, 36 X. E. 705 suit was brought by 

Fleming and Johnson against the defendant Yost on 

certain notes and to set aside a conveyance of real es- 

•> 

tate therein described made bv Yost to his brother-in- 

* 

law and co-defendant George Rich as fraudulent 
against creditors. The trial resulted in a judgment 
against Yost on the notes and in favor of Rich as to the 
property. The appeal was from the latter part of the 
judgment only. It was contended that the trial court 
erred in permitting Rich to introduce in evidence a book 
containing an account between himself and his co¬ 
appellee. 
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“But there is another class of cases, in which 
the suit at bar belongs, where entries ini books, 
memoranda, letters, and endorsements on contracts, 
to ail of which the adverse party is a straiiger, as 
well as oral declarations out of the presence of 
the adversary, are admissible. In Greenjeaf on 
Evidence (volume 1, Sec. 120) it is said, ‘H^re, the 
value of the entry as evidence, lies in this: that 
it was contemporaneous with the principal fact 
done, forming a link in the chain of evidence, and 
being a part of the res gestae. It is not merely 
the declaration of the party, but it is a valuable 
contemporaneous act, belonging, not necessarily, 
indeed, but ordinarily and naturally, to the 
principal thing.’ * * * 

“These matters are received, not as hearsay, 
secondary, or self-serving declarations, but as di¬ 
rect and primary evidence, forming part of the 
transaction in issue.” 

Again, in the case of Meyer v. Reichardt , 112 Mass. 
108, suit was instituted on a promissory note;signed 
by one defendant and endorsed by the other defendant. 
The defendant Reichardt in support of the issue of 
payment testified that the note was owned by iPapen- 
deik on May 15, 1867; that on that day he paid jPapen- 
deik $300 in part payment; that in Papendeik’^ pres¬ 
ence he entered the payment upon a small p^ece of 
paper; that Papendeik made a similar entry in a pocket 
memorandum book; that each saw and knew and was 
shown at the time what the other had written down; 
that other payments were subsequently made ^nd en¬ 
tered by both in the same manner. Neither payment 
was endorsed on the note. The suit was prosecuted for 
the estate of Papendeik. The defendants offered in 
evidence the paper upon which Reichardt made [the en¬ 
tries. It was admitted and exception noted. On ap- 
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peal the propriety of admitting this evidence was up¬ 
held, the Court saying: 

“The evidence of Reichardt was to the effect 
that he had paid the note, in three separate instal¬ 
ments. He also testified that everv time he made 
a payment, a memorandum of the transaction was 
made on a separate piece of paper, which he kept 
in his possession; and that Papendeik, who was 
the holder of the note, made a similar memoran¬ 
dum in a pocket note hook; and that these sev¬ 
eral memoranda were seen and understood bv both 

* 

parties, each having his attention called to what 
the other had written down. * * * This testimony, 
if believed by the jury, would make Papendeik so 
far a party to the written memorandum retained 
by the defendant, that it would be as competent 
evidence of an admission, as if it had been part of 
an oral conversation between them. It was not a 
mere memorandum to refresh the memorv of a 
witness, but a contemporaneous record, agreed 
upon by the parties, each retaining a copy in his 
own hands and each understanding that it was 
to be used and relied upon in the settlement of 
the transaction between them. Under these cir¬ 
cumstances the paper offered in evidence was ad¬ 
missible; the credit due to the testimony and its 
weight and effect were for the jury to consider. 
See Sandars’ Inst. Just. Lib. iii, Tit. xxi Note. Ex¬ 
ceptions overruled.” 

The following quotation is taken from Monroe v. 
Snow, 131 Ill. 126, 23 X. E. 401, a case involving an 
action by Snow and Dickinson, partners, against 
Stephen Monroe, to recover commissions on the sale 
of certain real estate: 

“It appears, from the evidence, that the defen¬ 
dant authorized the plaintiffs, verbally, to sell the 
property for $100,000, but if they could do no bet- 
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ter, to take $95,000. This was in December, 1884, 
and at that time, and in the presence of the de¬ 
fendant, one of the plaintiffs made a memoradum 
of the terms of the sale in a book kept b^ plain¬ 
tiffs. The entry thus made was: ‘Nos. 190 and 
192 Fifth Avenue; 5 story and basement brick; 
rental $7420 to June 1, 1885; price $100,000.’ In 
parenthesis, the plaintiffs entered their private 
mark for $95,000 which was then understood to 
be the lowest selling price. Plaintiffs further con¬ 
tend, that in October or November, 1885 the de¬ 
fendant, at their office, directed Snow to siell the 
property for $90,000, and that thereupon, las the 
result of such order, the plaintiff Snow, during the 
conversation, and in the presence and sight of 
Monroe, opened their sales record book, and wrote 
therein the date ‘Oct. 31, 1885.’ together with cer¬ 
tain cipher marks, indicating to himself and part¬ 
ner, the new selling price of $90,000. On the trial, 
the court admitted in evidence this last entry on 
the plaintiffs’ books, over the objection of the de¬ 
fendant, and this is assigned for error. 

The entry, having been made at the timej when 
the direction was given by the defendant, and as 
part of the interview, and in the presence and sight 
of the defendant, was a part of the transaction—in 
other words, it was a part of the res gestae, ind as 
such was admissible as original evidence in corrob¬ 
oration of the testimony of plaintiffs, that at the 
date mentioned defendant directed the plaintiffs to 
sell for $90,000. When a transaction is disputed, 
anything said, done or written in the presence of 
the parties, as the immediate, unpremeditated and 
spontaneous result of such transaction is Admis¬ 
sible in proof of the fact that the transaction oc¬ 
curred, or of its true significance. (Wharton on 
Evidence, Secs. 258-267; 2 id. sec. 1002.) ” 

i 

See also, Athens Manufacturing Co. v. Malcolm, et al. y 

134 Ga. 600, 68 S. E. 329; Carstens v. McDonald, 38 
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Neb. 858, 57 N. W. 757; Citizens State Bank v. State 
Bank of Oelrichs, 197 N. W. 607; Smith v. Nicholson, 
289 S. W. 349; Jennings v. Overholt , 172 S. W. 449; 
T-Fes/ v. Fond rat, 218 Pac. 1080; Humphrey v. Chilcat 
Canning Co., 25 P. 389; Bigelow v. J/aW, 91 N. Y. 145. 

B. THE DEFENDANT ADMITTED THE COR¬ 
RECTNESS OF THE MEMORANDUM BY HIS 
ACQUIESCENCE. 

If a statement is made in the presence of another in 
regard to facts affecting his rights and he makes no 
reply to that statement although a reply would be nat¬ 
ural and ordinarily expected if the statement is 
false, then such failure to reply is a tacit admission of 
the truth contained in the statement. 22 C. J. 327; 1 
R. C. L. 478; Wigmore on Evidence, Vol. II §§ 1071- 
1073. 

If, in the case at bar, Metzler had written anything on 
the office envelope which was not in accordance with 
their agreement it is reasonable to believe that Stone 
would have made objection to the writing. Yet, there 
is no testimony in the record nor was there anv at the 
trial which showed any objection to the statement on 
Stone’s part. In fact, he failed to deny that he ever sat 
at Metzler’s desk or that Metzler wrote the figures on 
the office envelope in his presence. 

It will be argued by plaintiff in error that nothing in 
the record discloses that Stone actually saw Metzler 
make the memorandum or knew what he was writing. 
The inference, however, is plain and obvious that if 
Stone was sitting at the desk with Metzler discussing 
the terms of an agreement, and as a result of their con¬ 
versation Metzler wrote down some figures while they 
were still seated there, then Stone was well aware of 
what was being written on the envelope. 
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1. If error , it cannot be availed of on this appeal. 

If this Court should say that the memorandum was 
not admissible as an admission of Stone because the 
record does not in so many words say that Storie saw 
Metzler write the figures, still, this error could hot be 
availed of on appeal. The plaintiff in error did not 
disclose to the Court his ground for objecting ito the 
envelope. He certainly did not object to its adjmissi- 
. because xt was not shown that Stone saw what 
was being written. If he had, it is fair to assunfe that 
the witness would have been asked whether Stoiie saw 
the writing. All that appears is that counsel objected 
to the evidence, the objection was overniled, afid an 
exception noted. 

In the case of Dixon v. Great Falls & Old Dorninion 
Railivay Company , 43 App. D. C. 206, this Court said, 

“The fifth, sixth, and eleventh assignmerits of 
error relate to the testimony of certain witnesses, 
given on behalf of defendant over the objection of 
plaintiff. While, in our opinion, there w^s no 
error committed in the admission of the testimony, 
we will call attention again to the fact that a! mere 
objection to the admission of evidence without stat¬ 
ing the ground of objection, as was the case| here, 
is not sufficient to sustain an assignment of ierror 
in this Court. In District of Columbia v. Dxkryee, 
29 App. D. C. 327,10 Ann. Cas. 675, the Court!said: 
‘The ground of objection does not appear to have 
been stated. An appellate Court should not con¬ 
sider an objection which does not state the ground, 
nor cover the competency of the evidence, nor point 
out some definite and specific defect in the prjoffer. 
District of Columbia v. Woodburv, 136 U. Si 450, 
452, 34 L. Ed. 472, 473, 10 S. Ct. Rep. 990/ : ’ j 

i 

Also Equitable Surety Co. v. National Cap. Bank of 
Washington, 51 App. D. C. 289, 292. 
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The latest pronouncement by this Court on the sub¬ 
ject appears in the case of Walsh v. Rosenberg, 65 D. C. 
157, Cert, denied, 56 S. Ct. 747, 80 L. Ed. 1388, wherein 
counsel’s objection to a prayer did not call the Court’s 
attention to the erroneous portion of the instruction. 

Through Mr. Justice Groner, this court said: 

44 . . . and we think, it may be safely assumed 

that if it (the objection to the prayer) had (been 
called to the attention of the Court), the Court 
would have reformed the instruction in accordance 
with the rule laid down bv this Court. Viewed in 

mt 

this light, we think the objection now comes too 
late. It is the duty of counsel objecting to a charge 
of the Court to call the attention of the Court to 
the particular subject matter to which the objection 
is directed, and if counsel fails in this dutv the ob- 

7 v 

jection cannot be made for the first time in the ap¬ 
pellate Court ...” 

II. The Evidence Was Not Offered by Plaintiff Below 
Under i Any Theory Referred to by Plaintiff in 
Error in Its Brief. 

Plaintiff in error argues that where a witness has an 
independent recollection of a transaction the writing 
used to refresh his memory is inadmissible; and fur- 
tlier, that the statement is self-serving and therefore 
inadmissible. 

4 4 It constantly happens that a fact which is in¬ 
admissible for one purpose is admissible for other 
purposes.” Wigmore, Evidence Vol. I, Sec. 13. 

Exhibit Xo. 1 was not offered to refresh the memory 
of Metzler. It was offered to show the real arrange¬ 
ment between the parties and also to show that Stone 
knew what was in the writing and agreed to it. This 
same contention, that is, that the writing was not ad- 
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missible where the witness had an independent recol¬ 
lection of the transaction, was made in the case of Lath- 
rop v. Bramhall, 64 N. Y. 365. That was an action to 
recover a balance alleged to be due of the agreed price 
to be paid upon transfer from plaintiff to defendants 
of the capital stock of a corporation. The question 
upon the trial was whether the sale was made fo the 
defendants jointly or to the defendant Bramhall, the 
other defendants claiming to have acted simply as agents 

i 

for Bramhall. A memorandum made by the defendant 
Bramhall at the time of the contract and whiclji em¬ 
bodied some of the general features and terms of the 
purchase was read over to the others present. This 
was objected to as not competent against the others. 
Miller, J. in delivering the opinion of the Court, said, 
with respect to the objection (pages 371, 372): j 

“* * * The evidence in regard to it (the paper) 
tended to show that at the time of the alleged 
meeting of the parties when the sale was made, 
Bramhall, one of the defendants, made this ^writ¬ 
ten memorandum which was found amon^ his 
papers, and read it over to those who were pres¬ 
ent, inquiring whether it was correct or whether 
the parties who were present should takq the 
stock which was then sold. It was not offered to 
refresh the memory of witness, and was nox ad¬ 
missible in that point of view, and the rul^ ap¬ 
plicable to such a case cannot be invoked; nor was 
it competent alone as the contract of the parties 
but it was evidence which corroborated and jeon- 
firmed the oral proof, as it coincided with it hs to 
the terms of the contract. The two together 
showed what the contract was, and there can be 
no valid objection where an oral contract is made 
to prove that its principal terms "were written 
down and a memorandum made of them and pead 
at the time. The one is not a substitute to the dther 

i 
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and both are properly admissible without violating 
any rule of law. * * *” 

Meyer v. Reichardt, supra; Squires v. Kilgore, 
111 So. 113 at 115. 

The argument of plaintiff in error that the declara¬ 
tion was self-serving is too broad and is not applica¬ 
ble here. If it were the inflexible rule that every self 
serving declaration were inadmissible then never 
could any testimony of a witness which is part of the 
res gestae and helpful to his case be admissible. Yet 
this is not the law. 

4 4 If the statement constitutes part of the res 
gestae the fact that it may be of a self serving na¬ 
ture does not render it inadmissible * * * for its 
admission in evidence is founded upon its trust¬ 
worthiness arising out of the occasion of its utter¬ 
ance.” Bennette v. Hader, 337 Mo. 977, 87 S. W. 
(2d) 413, 101 A. L. R. 1190. 

To follow this generality would be to say that no writ¬ 
ing made in a party’s presence which calls naturally 
for a denial, and is not denied, would ever be admis¬ 
sible. Yet such statements are clearly admissible al¬ 
beit self-serving. 

Mr. Wigmore, in note 6 to Sec. 1732, in his work 
on Evidence, says, in commenting on a certain case, 

4 4 Here the Court falls back in defense, as many 
others have done, on the bugbear phrase, invented 
apparently by Mr. Wharton, 4 self-serving’, a term 
which merely perpetuates the long abandoned doc¬ 
trine of interest, i. e., every person when speaking 
on a matter in which he is interested is presumably 
false in every detail; this worn out notion should 
be totally discarded.” 
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III. Plaintiff’s Exhibit No. 4 Was Admissible in 

Evidence. 

Plaintiff in error apparently lias abandoned its ob¬ 
jection to this evidence as nothing said in its brief is 
applicable thereto. The record shows (R. 10) that the 
notations below the signatures of the parties wete not 
offered or admitted in evidence and were not read to 

T 

the jury. The figures in Metzler’s handwriting above 
the line* and at the side of “TERMS OF PAYMENT” 
were offered to show, along with the other facts in the 
case that there was considerable work done by 
ler in handling the payments received from the 
ing Association, and disbursing them to Stone; and 
that in one instance, besides advancing $140 to the 
Kennards on the purchase of the lot (R. 12) hej paid 
over to Stone more money than he received frofn the 
Building Association (Aug. 21, R. 26). It was one of 
the facts shown to establish that Metzler was devoting 
his time and money toward the construction ot the 
house. This is strong proof that he expected to be 
paid for his services, and tends to support the plain¬ 
tiff’s claim that he was to be paid by Stone. 

i 

| 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
Municipal Court should be affirmed. 

i 
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Mark P. Friedlander, j 
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Robert I. Silverman, 
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Attorneys for Defendant in Efror. 
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